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March 27, 2008

Thomasenia Duncan

Office of General Counsel

Federal Election Commission

999 E Street. N.W.

Washington, D.C. 20463
Re:. MUR 5970
Dear Ms. Duncan:

This is the response of EMILY"s List and Ranny Cooper as Treasurer (collectively, “EMILY"s
List™), to the complaint filed with your agency. The claim in the complaint against EMILY's
List is without merit and should be dismissed.

The complaint alleges that EMILY's List coordinated with the Donna Edwards for Congress
Committee, the principal campaign committee of a candidate for Congress in Maryland's Fourth
Congressional District (“the Edwards Campaign™), and as a result, made excessive contributions
to the Edwards Campaign. Compl. § 15-18. To support this allegation, the complaint identifies
only a single email message that was sent “to EMILY"s List supporters” and that “was approved
and expressly authorized by the Edwards Campaign.” /d. § 16. The complaint offers no other
factual allegations or evidence to support its assertion of coordination.

The email message in question cannot constitute a coordinated communication because it was
paid for by the Edwards Campaign—not by EMILY's List. See Ex. A.! Thus, the complaint
fails to provide any specific facts which, if proven true, would constitute a violation of FECA.
Moreover, EMILY"s List uses a firewall that protects it from precisely this sort of speculative
and unsupported attack.

! The email included in the complaint as Exhibit 7 is difficult to decipher and does not include the
cmail's images. Respondent therefore attaches a clean and complete copy of the email in question. See
Ex. A.
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A person who believes a violation of the Federal Election Campaign Act (FECA), 2 US.C. §
441a(a)(1)X(A) has occurred, may file & complaint with the Commission. Jd, § 537g(a)(1). Only
where there is “reason to believe” that a violation has been, or is about to be, committed, does
the Commission have power to investigate alleged FECA violations. /d. § 437g(a)(2). The
Commission may not find “reason to believe” unless the complaint sets forth sufficient specific
facts, which, if proven true, would constitute a violation of FECA. See 11 C.F.R. § 111.4(d)2);
see also Statement of Reasons, MUR 4960.

This complaint fails to satisfy these basic requirements. Of 34 paragraphs in the complaint, only
four relate to EMILY's List. Compl. § 15-18. They provide no specific facts which, if proven
true would constitute a violation of FECA's coordination rules. To the contrary, the only
communication identified as coordinated by the complaint, see id. { 16, is a single email from
EMILY's List that specifically states it was paid for by the Edwards Campaign. See Ex. A; see
also Ex. B (invoice from EMILY"s List and check from Edwards Campaign).

The Commission's regulations provide that coordination can occur only when a communication
“[i]s paid for, in whole or part, by a person other than that candidate, authorized committee or
political party committee.” 11 CF.R. § 109.21(a)(1) (emphasis added). Here, the email
communication identified by the complaint was paid for by the candidate. The email, which is
attached to this response as Exhibit A, makes this plain, and the complainant offers no evidence
to the contrary. See also Ex. B. The email therefore cannot constitute a coordinated
communication.

Other than the email paid for by the Edwards Campaign, the complaint offers only conjecture
that EMILY’s List engaged in “coordination and collaboration [that] could violate federal
campaign finance law.” Compl. § 17, see also Compl. § 15, 18. However, EMILY's List
operates using a firewall that protects it from precisely this sort of speculative attack.

The coordination conduct standards in 11 C.F.R. § 109.21(d) “are not met if . . . [a] political
committee has established and implemented a firewall” meeting certain requirements. /d. §
109.21(h). The firewall must be designed and implemented to prohibit the flow of information
between those providing services for the sponsor, and those who have provided services to the
affected candidate. See id. § 109.21(h)(1). It must also be described in a written policy that is
distributed to all relevant, affected employees and consultants. See id. § 109.21(h)(2).



28044222909

Thomasenis Duncan
Page 3

This safe harbor was patterned after EMILY's List's own firewall procedures, which the
Commissicn considered in MUR 5506. The Commission adopted this “safe harbor ... as a way
for organizations to respond to speculative complaints alleging coordination when organizations
are faced with trying to 'prove a negative' by showing that coordination did not occur.”
Coordinated Communications, 71 Fed. Reg. 33,190, 33,206 (2006). When a firewall exists, only
“specific information” showing the flow of material information about a candidate's plans,
projects, activities or needs to the sponsor is sufficient to defeat the presumption that the conduct
standard has'not been met. See id. § 109.21(h).

The Complaint provides no “specific information” to show the flow of material information
about the Edwards campaign's plans, projects, activities or needs to the EMILY'S List
independent expenditure program. See 11 C.F.R. § 109.21(h). Rather, it relies on just the sort of
“speculation” from which the safe harbor was designed to protect political committees. 71 Fed.
Reg. at 33,206. Cf. Compl. 1Y 15-18. Were this sort of speculative assertion sufficient to defeat
the operation of the safe harbor, then the safe harbor would be functionally meaningless—an
outcome the Commission did not intend.

Conclnsion

The complaint does not provide any evidence of coordinated in-kind contributions: the only
EMILY's List communication identified by the complaint was plainly paid for by the Edwards
Campaign and therefore cannot constitute a coordinated contribution. Moreover, EMILY's List
operates using a firewall to ensure against coordination. Under these circumstances, the
Commission should immediately dismiss the complaint.

Very truly yours,

Brian G. Svoboda
Kate Andrias
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PFrom: Blen R. Maicoim T
Sent: Tuesday, January 22, 2008 10:26 AM

To:

Subject: Three weeks to go for Donna Edwards!

EMILY’s List

There are three things you need to know about the race in Maryland's fourth
ocongressional district.

First, the movre volers In this district learn about incumbent Albert Wynn — thet he's
taken $420,000 from big oli, ges, and electric companies ... voled with Dick Cheney to
give them huge tax breaks ... supported the White House-backed energy billl ... taken
over $32,000 worth of privetely funded travel 1o places ke Jamaica, Ban Juan,

Forida ... voled for the resolulion authorizing the iraq wer — the more they move fo
Donna Edwards, his dynamic, energetic chalienger in the Feb. 12 primary.

Sscond, Donna Edwards Is polsed 1o beat Wynn. She nearly dd it In 2008, and she
is running sven stronger in 2008.

The third thing? Donna Edwards nesds your immediste help. She can't cust this entrenched incumbent without It. With just
thiee weeks to go, every doliar will enabie her to compets with Wynn's warchest and mobilize her votera on eleclion dey.

Mabe an oniine contribution fo Donns Echwarsds todewl

Donna Edwardas is the only truly progressive Democrat in this race. Shae is running a strong grassrocis campaign, winning impo | {'
endoresmenis from SEIU, National Organization for Women, League of Conservation Voters, Democracy for Americs, Clean W ‘
Action, Slemra Club, snd more. And she's done R all on a shosstring budget!

But to win on Feb. 12, she needs to ralee $57,000 a week for the final three weeks o get her message out to volers on TV in th
axpensive D.C.-aree media market — and get them to the polls on election day.

————

Thanka for your swift respones. . k
Warmest regards,

L.

Elen R. Malcoim -1
President

P.8. if you and other EMILY's List members send Donna Edwards the most generous contribution efford A
wumzwmmmmmmumm?mmmmumg
change to Weshington. Plagss support Donna Edwasds foday so she can win on Fab, 121

MhmmmmmmeulLﬁmehmth
Chck here © umubecribe from emall sent by EMILY's List.

~ i

Paid for by Donna Edwards for Congress. LA)
Contnbutions or gifts 1o EMILY's Lust are not tax deductible.
Design by Plus Three | Powsrad by ARCUS ‘
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|IIII EN"EWSLE* 1430 Cannestiont Avaswe, W, Suke 110w, Weshingten, DC s0esé
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wwwamityshsi.on
November 5, 2007
3
To: - Donna Edwards for Congress 'a
EMILY's List ) .

This invoice represents internet costs that will be incurred on behalf of Donna Rdwards for Congress.
“The total inchades web fees, e-mail costs, and vatious other items sssociated with placement on our
website. .

Toel ST78.54

‘This invoice must be paid it full by Thureday November 8, 2007. Please make your check paysble to
EMILY" List. Please send via UPS or Federsl Express. 1€ you have any questions regacding this
invoice, plesse contact me at (202) 419-3174.

Thank you,

Callie Fines
Director of Finance snd Complisnce

Pald for by EMILY's Uist fwommmalipalivtmgg avdl mut mshoriend by vy comildote or exndidets’s cawenition,

&
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